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AGENTS’ RENEWAL COMMISSIONS 


Receivership and Subsequent Reinsurance Agreement 


Contracts between the Peoria Life Insurance Company and 
its agents provided that said agents were to receive renewal 
commissions for ten years on policies sold by them, said com- 
missions to accrue as the premiums on such policies were paid 
to Peoria Life Insurance Company in cash. Five of the seven 
contracts upon which the present litigation is based were termi- 
nated prior to the date on which the company was placed in 
the hands of the receiver, but the rights of the agents to their 
renewal commissions were recognized. After a receiver was 
appointed for the company, premiums were paid to him by the 
policyholders until such time as the Alliance Life Insurance 
Company entered into a reinsurance agreement with the issuing 
company, and thereafter premium payments were made to 
Alliance. The agents filed their claims for their renewal com- 
missions, but they were denied by the referee and his ruling was 
affirmed by the court below. See 3 Life Cases 345. The court 
there held that the termination of the company was one of the 
understood conditions upon which the agents’ contracts would 
likewise be terminated. 


The reinsurance agreement between the Alliance Life Insur- 
ance Company and the receiver provided for the disaffirmance 
of all agents’ contracts by the reinsurer. The question presented 
then was whether or not the decree appointing the receiver, the 
approval of the reinsurance agreement or the agreement itself 
constituted a bar to the agents’ claims for renewal commissions 
which commissions had been earned by them under their con- 
tracts prior to the receivership. 


Claims Allowed 


The Illinois Supreme Court in People ex rel. Palmer v. 
Peoria Life Insurance Company, reported at {[ 501,656, 
reversed the order of the lower court and remanded the case so 
that an accounting might be had and the claims satisfied. It 
held that the right of an agent to renewal commissions is a sub- 
stantial property right which cannot be defeated by the receiver- 
ship of the company or by the transfer by the company of its 
policies to a successor company. The court further said that 
if the renewal commissions were not paid to the agents, the 
reinsurer by collecting the premiums which included an amount 
for such commissions, would thereby be unjustly enriched. 
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UNITED STATES SUPREME COURT 
ACTIONS 


The United States Supreme Court on December 23, 1940, 
reversed the decision in: 
Stoner v. New York Life Insurance Company [3 Life 
Cases 365] 


* 


% NEGLIGENCE 
(Other than Automobile) 


Manufacturer’s Liability to Third Party.—Plaintiff, injured by 
the breaking of a cast iron elbow into which he was fitting a 
pipe, had the burden of proving that the elbow was defective. 
Assuming a defect to exist, the manufacturer would not be 
liable because the article was not inherently dangerous. 
at cca Co, U: S. Gin. Ce. &. Dest. BF. Y,)... 


Malpractice.—In a suit brought to recover damages for mal- 
practice, plaintiff alleged that while she was a patient of 
defendant, she was placed in a plaster of paris cast for a 
period of four months, that during this time defendant made 
no investigation to determine her condition, and that as a 
result of the excessive length of time she was left in the cast, 
she suffered injury. The court reversed a judgment entered 
for plaintiff, holding that the evidence failed to show that 
defendant was negligent in any respect. (Crouch et al. v. 
Wyckoff et al., Wash. Supreme Ct.). . .] 401,858. 


Municipality’s Rape AT ee plaintiff brought an action to 
recover damages for injuries sustained by reason of an 
alleged defect in the parking between a curb and sidewalk, 
the court held that plaintiff's complaint failed to state a 
cause of action and that a general demurrer to said complaint 
should have been sustained. (Mead v. City of Coffeyville, 
Kan. Supreme Ct.). . .§ 401,862. 


Railroad’s Liability—A judgment entered for plaintiff, in a suit 
brought to recover damages for the death of his wife, who 
was fatally injured when she was struck by defendants’ train 
while attempting to save her child, who was walking along 
a path near defendants’ tracks as a train was approaching, 
was reversed because of error in the charge to the jury. 
(Cote, Admr. v. Palmer et al., Conn. Supreme Ct. of Err.) 


Pedestrian Injured.—Plaintiff sought to recover damages for 
the death of her husband, who was struck by a train while 
walking along a railroad right of way. Suit was brought 
against two railroads whose trains passed along the track on 
which the deceased’s body was found. The court held that 
while the circumstances supported an inference that the 
deceased was struck by one of the trains, and while there 
was a presumption of due care on the part of the deceased, 
such presumption did not carry with it the presumption that 
defendants, or either of them, were negligent. Judgment 
setting aside a nonsuit was reversed. (Darby v. Henwood, 
Trustee et al., Mo. Supreme Ct.) . . .] 401,863. 


Airplane Landings.—Where the jury returned a verdict for 
plaintiff, in a suit brought to recover damages arising out of 
an accident which occurred while plaintiff was landing his 
airplane on defendant's landing field, the court denied defend. 
ant’s motion for a new trial. (Beck v. Wings Field, Inc., 
U. S. Dist. Ct., E. D. of Pa.).. . 7 401,864. 


Master and Servant.—Where plaintiff was employed to use his 
team in building a road and the slip or scoop which the team 
was pulling struck a stump, which had been left by fellow 
employees who were engaged to clear the right-of-way, 
injuring plaintiff, the court held defendant employer not 
Saar v. Henderson, Ark. Supreme Ct.) 


Fal on Stairway.—Where the plaintiff, who fell down a stair- 
way in defendant’s store, stated that she did not know how 
the accident happened, and the defendant offered evidence 
that the stairs were not slippery or defective, the court directed 
a verdict for the defendant. (Daughhette v. Montgomery 
Ward & Co., Springfield Ct. of App., Mo.). . .§ 401,859. 


Fall from Ladder.—In a suit brought by plaintiff to recover 
damages for injuries sustained when he fell from a ladder 
while picking cherries in defendant’s orchard, the court held 
that the trial judge erred in entering judgment for defendant 
notwithstanding the verdict returned by the jury in favor of 
plaintiff. (Finch v. W. R. Roach Co., Mich. Supreme Ct.) 
. . 7 401,860. 


Landlord and Tenant.—In a suit brought by plaintiff against 
his landlord to recover damages for injuries sustained by 
reason of falling plaster, a judgment for plaintiff was amended 
and affirmed on appeal, the court holding that the evidence 
failed to show that plaintiff, by implication or otherwise, 
agreed to relieve his landlord of the responsibility of keeping 
the premises in proper repair. (Santee v. Pick, La. Ct. of 
App.)...§ 401,852 


Collapse of Post.—Where plaintiff's minor child sustained a 
fractured skull when a post collapsed and fell, striking the 
child, the court affirmed a judgment entered for plaintiff, 
holding that the amount of damages awarded by the trial 
judge was proper. (Terranova v. Home Owners Loan Cor- 
poration, La. Ct. of App.). . .f 401,853. 


Gambling Establishments.—Where a petition was brought for 
a writ of certiorari to review a temporary injunctive order 
restraining the petitioners from conducting, maintaining or 
operating a certain gambling establishment, the court granted 
the writ for the reason that the order, as worded, was too 
broad in its scope. (Lansky et al. v. State of Florida ex rel. 
Gibbs et al.; Chrest et al. v. State ex rel. Gibbs et al., Fla. 
Supreme Ct.)...§ 401,854, 401,855. 


Camper Drowned.—In a suit brought by plaintiffs, the parents 
of a deceased boy who was drowned while a member of a 
camp maintained by the corporate defendant, to recover 
damages for the death, the court affirmed a judgment for 
defendant, holding that the proximate cause of the death was 
the voluntary act of the deceased in going out in a boat in 
deep water and risking his life when he knew that he was 
not able to swim very well. (McGuire et al. v. Lowisiana 
Baptist Encampment, Inc. et al., La. Ct. of App.). . .] 401,856. 


* 


LIFE * 


Presumption against Suicide Rebutted.—Evidence showing that 
the insured had mixed potassium cyanide with water and 
had taken the mixture was held to be sufficient to rebut the 
presumption against suicide, said insured being familiar with 
the deadly qualities of such cyanide, having previously used 


it in his business. (Gray v. Metropolitan Life Ins. 
App. Ct.)... 501,655. 


Automatic Premium Loans.—Automatic premium loan agree- 
ments in life insurance policies are valid and do not violate 
the Missouri non-forfeiture statutes. (Maher v. Central States 
Life Ins. Co., Springfield Ct. of App., Mo.). . .] 501,657. 


Change of Beneficiary —Where an insured, prior to her death, 
did all that she could to effectuate a change of beneficiary 
and the insurer paid the money into court for disposition 
according to its determination, the direction of the insured 
will be recognized. (National Life Insurance Company v. 
Hilburn et al., U. S. Dist. Ct., W. D., Mo.).. .$ 501,658. 


Designation of Beneficiary—The designation of the insured’s 
mother as his beneficiary, in a contract that was not made 
until after he had married plaintiff, gave his mother the right 
to the proceeds of his policy as against his wife who claimed 
that his marriage voided the designation of the beneficiary. 
(DeMaris Fisher Toberg v. Rose B. Toberg, Pa. Superior Ct.) 

. .§ 501,659. 


Beneficiary’s Retention of Policies—The lack of endorsements 
on policies due to the refusal of the named beneficiary to 
surrender them at the request of the insured who desired to 
make a change of beneficiary could not defeat the intent of 
the insured. (The Northwestern Mutual Life Ins. Co. v. Potts 
et al., U. S. Dist. Ct., W. D., Mich.). . .] 501,660. 


Validity of Appeal—Appeal by government from an adverse 
judgment in an action on a war risk “automatic” insurance 


o., Ill. 
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policy was held to be valid and order was entered instructing 
the lower court to dismiss the action on its merits. (Miller 
v. United States, U. S. C. C. A., 7th C.). . . 501,661. 


Waiver of Premiums—Proof of Disability —A policy lapsed for 
non-payment of premiums prior to the death of the insured 
and the insurer was not bound to waive the payment of such 
premiums because of the insured’s disability, no notice of 
such disability having been received by the insurer until 
some seven months after the death of the insured. (Johnson 
v. The Equitable Life Assur. Society of the U. S., U. S. Dist. 
Ct., W. D., Ky.). . .§ 501,662. 


Total and Permanent Disability Benefits.—Under a policy which 
provided that no disability benefits would be paid until the 
expiration of six months from the date on which proof of 
disability was made, the death of the insured prior to the 
expiration of that period relieved the insurer of liability for 
such benefit. (Mandel v. John Hancock Mutual Life Ins. Co., 
St. Louis Ct. of App., Mo.). . .] 501,666. 


False Answers in Application.— Where it is agreed that answers 
given to questions in an application shall constitute war- 
ranties, such answers, if false, will void the policy. How- 
ever, the jury found that the alleged false answers were 
written in by the insurance agent, and the insurer was bound 
by them. (Woodmen of the World Life Ins. Society v. 
Sanders, Ark. Supreme Ct.).. . 501,663. 


Health of Insured.—It was a question for the jury, under con- 
flicting evidence, as to whether or not the insured was in 
good health at the date of the issuance of the policy as was 
required thereby, and its finding that he was in good health 
entitled the beneficiary to recover the face amount of the 

olicy after the insured’s death. (Poignee v. The John 
Hensook Mutual Life Ins. Co., St. Louis Ct. of App., Mo.) 
.. 1 501,664. 


Readjustment of Insurance Certificates.—At a convention of the 
Grand Lodge of defendant insurance company, it being de- 
termined that the company was insolvent and unable to 
obtain a continuance of its license, the Executive Board was 
instructed to evolve a plan whereby solvency could be 
restored. This did not amount to an improper delegation 
of power to the Executive Board and the acceptance of its 
plan at the next convention was binding upon the members 
of the association. (Garfinkel v. Progressive Order of the 
West, St. Louis Ct. of App., Mo.)...{ 501,665. 


Reinsurance Agreement Binding on Policyholder.—A policy- 
holder who attempted to enforce the liability of a reinsuring 
company under a policy held by said policyholder and his 
wife was bound by the provisions of the reinsurance agree- 
ment placing a lien on policies reinsured thereunder. 
(Johnson v. American Life & Accident Ins. Co., St. Louis Ct. 
of App., Mo.). . . | 501,667. 


Total Disability—It was error for the Circuit Court of Appeals 
to grant the insurer declaratory relief from paying further 
disability benefits, when in two previous state court actions 
it had been determined that the insured’s disability continued. 
(Stoner v. New York Life Ins. Co., U. S. Supreme Ct.)... 
7 501,668. 


*% AUTOMOBILE ~ 


Pedestrian Pinned between Two Vehicles—While untying a 
rope which connected the rear of a stalled car with the rear 
of his tow truck, plaintiff was struck and injured by being 
pinned between the rear end of the stalled vehicle and the 
front end of a passing vehicle which was struck by the car 


following it. The poy verdict holding those responsible 
for the operation of the two passing vehicles to be at fault 
was sustained by the evidence and it was error for the trial 
court to set the verdict aside. (Nichols v. Williams, Jr. et al., 
Conn. Supreme Ct. of Err.).. . 703,673. 


Cause of Accident.—Negligence of defendant in driving at an 
excessive speed and in failing to have his car under control 
so that he could bring it to a stop in the event of an obstruc- 
tion on.the road was held to be the sole cause of his colliding 
with a disabled truck and wrecker. (Bourgeois v. Longman, 
La. Ct. of App.). . .] 703,680. 


Parked Vehicles Damaged.—Defendant’s car struck a car 
parked at an angle and drove it against the car parked next 
to it. The owners of the damaged vehicles were denied 
recovery, the judge believing defendant’s explanation that he 
was forced by a sudden emergency to swerve into the parked 
cars in order to avoid an approaching vehicle. (Corson et al. 
v. Wilson, Wyo. Supreme Ct.) . . .] 703,674 


Truck Overturned on Side of Road.—Cause of accident wherein 
plaintiff's truck overturned on the shoulder of a road was 
held to be plaintiff’s negligence in failing to slacken the 
speed of his vehicle when he saw defendant’s overwidth 
vehicle approaching and in failing to have his truck under 
control. (Thibodaux v. Pittman Bros. Construction Co. et al., 
La. Ct. of App.). . .[ 703,681. 


Humanitarian Doctrine.—Plaintiff was denied recovery, under 
the humanitarian doctrine, for damage to his truck which 
was struck by a train at a railroad crossing. From the evi- 
dence it was determined that the engine men had a right to 
assume that the driver would stop his truck before entering 
the danger zone, which, under the facts, was a very few feet 
or inches from the track. (Thomasson v. Henwood, Trustee, 
Springfield Ct. of App., Mo.). . .§ 703,671. 


Last Clear Chance at Intersection—An intersection collision 
between two trucks resulted from the negligence of plaintiff 
in failing to stop before entering the intersection and the 
negligence of defendant in driving at an excessive speed. 
However, since defendant had a last clear chance to avoid 
the collision, he and those responsible for his operation of 
the truck were held responsible for the personal injuries and 

roperty damage sustained in the collision. (Boullion v. 
onin et al.; Motty, d. b. a. Motty Ice Works v. Same, La. Ct. 
of App.). . . | 703,676. 


Passing on Bridge.—Plaintiff charged that as its truck was pass- 
ing defendant’s truck on the right and on a bridge, defend- 
ant’s driver swerved suddenly toward its truck. Concluding 
that plaintiff failed to sustain this charge, the court dismissed 
its suit for property damages. (Item Co., Lid. v. Angelo 
Centineo, Inc. et al., La. Ct. of App.) . . .] 703,669. 


Unsatisfactory Nature of Evidence.—In a suit brought to recover 
for injuries when plaintiffs car collided with the rear of a 
grader, operated by one alleged to be an employee of defend- 
ant, the trial court’s award of a new trial, after a verdict for 
the plaintiff, was affirmed, the appeal court’s opinion being 
that the trial court did not abuse its discretion when it felt 
that the evidence was unsatisfactory to justify the verdict. 
(LaBree v. Dakota Tractor and Equipment Co., N. D. Supreme 
Ct.) . . .§ 703,677. 


Proximate Cause of Guest’s Injuries.—Since the evidence sus- 
tained a finding by the jury that the proximate cause of 
plaintiff's injuries was the sole negligence of the driver of 
the automobile in which she was riding, plaintiff was denied 
recovery from defendants, third parties. Litigation arose in 
Ohio. (McCrate v. Morgan Packing Co. et al., U.S.C. C.A,, 
6th C.).. . J 703,672. 


Wilful and Wanton Misconduct.—An injured guest was denied 
recovery, the court holding that the evidence failed to prove 
a charge of wilful and wanton misconduct against her host. 
The evidence indicated that, as soon as the host became 
aware of a thumping noise, she applied her brake, and the 
car swerved across the road and rolled down an embank- 
ment. A nail had punctured a tire. (Gardner et vir v. Kelly, 
Ill. App. Ct.). . .] 703,675. 


Door Slammed on Guest’s Hand.—Plaintiff wife sustained in- 
juries while a guest in defendant’s automobile when defend- 
ant, who was seated in the driver’s seat next to her, reached 
over and pulled the door of the car, closing it against her 
hand. The court, on rehearing, held that its original decree 
in favor of plaintiffs was reinstated and made the final judg- 
ment of the court. (Moore et al. v. Davis et al., La. Ct. of 
App.). . .] 703,682. 


Reimbursement of Insurer.—Under an endorsement to its policy 
as required by law, an insurance company was required to 
pay a judgment obtained by a third person as a result of the 
negligent operation by its insured of a truck which was not 
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AUTOMOBILE—Continued 


specifically covered by the policy. It was held that the 
clause in the insurance policy providing for reimbursement 
of the insurer in the event of such payments was not incon- 
sistent with the statute requiring liability policies of motor 
vehicle carriers. pitigation arose in Nebraska. (Travelers 
Mutual Casualty Co. Herman, b. a. Herman Oil Co., 
U. 3. %. C, Ag wee C). a 703,667. 


Construction of Exclusion Clause.—A policy excluding liability 


while the insured vehicle was being driven by any person 
in violation of a state law as to age was held to cover the 
operation by a fifteen year old boy who had been licensed as 
an operator but who had not procured a special permit to 
drive as a chauffeur, as required by Texas law of all persons 
under the age of eighteen years. (Maryland Casualty Co. v. 
Cronholm et al., d. b. a. M. N. Bleich & Co. et al., U.S.C. C.A,, 
5th C.).. .§ 703,678. 


Inspection of Motor Vehicles.—The ordinance requiring safety 


tests of motor vehicles was held constitutional upon challenge. 
It conflicted with no state laws; the city had power to enact 


December 26, 1940 ’ 


it; it did not delegate unlimited unlawful powers to the 
Chief of Police; it was not harsh, unreasonable or me 
and it did not authorize confiscation of property. Well 
v. City of oerere Free v. City of Chattanooga, Ten 
Supreme Ct.).../7 03,668. 


Excessiveness of Damages.—Plaintiff was injured through the | 


negligence of defendant and the judgment entered in her 
favor was affirmed on condition of remittitur, the court hold-— 
ing that the evidence of loss of earnings of from $50.00 to | 
$100.00 a day in operating a tourist camp was too indefinite * 
» constitute a basis for damages. (Brooks v. McCray, % 

ot aoe Transfer Co., Springfield Ct. of App., Mo.) © 


Property Damage to Car.—Under his upset and collision insur- } 


ance policy, plaintiff recovered the difference between the | 
value of his car prior to its damage and the value thereof * 
after its wreckage, less the $50 deductible under the policy 
and the amount still owing the finance company on its pur- 7 
chase price. The amount of the damages was arrived at by 


the jury upon substantial evidence and its ayeenes was 
. v, Williams, % 


(The Home Ins. Co. of N. Y 
. 703,679. 


upheld on appeal. 
Ark. Supreme Ct.).. 
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